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ECFORE TIIC
POLLUTION COLlITROL EEARINGS BOARD
STATE OF VIASEHINGTQN

Il TEE IIATTER OF
PIONEZR I'ASONRY RESTORATION
COHPAYY, INC.,

hppellant, PCER No. 78-12

FINAL FINDIKGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Ve

PUGET SOUND AIR POLLUTION
CONTROL AGENCY,

Respondent.
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This matter, the appeal of two $250 civil penalties for dust
erissions allegedly in violation of respondent's Regulation I (Sections
9.03(b) and 9.15(b)), was heard by the Pollution Control Hearings Boara,
Dave J. llooney, Chairman, and Chris Smith, Member, 1n Seattle,
Washington on March 27, 1978. Hearing examiner William A. Harrison
nrasided. Respondent elected a formal hearing pursuant to RCW 43.21B.230.

Appellant Pioneer Masonry Restoration Company, Inc. was
represented by 1ts Vice-President, Watson R. Vaughn. Respondent was

represented by 1ts attorney, Keith D. McGoffin.
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"ltnesses were sworn and testified. Exh:ibits viere exarined. Fror

2 ‘ testimony heard and exhibits exarined, the Pollution Control Learings
1
I

3 Eoarc rakes these

3 FILNDIKGS OF FACT

9 I

6 Respondent, pursuant to RCh. 43.21B.260, has filed with this

7 Fearings Becard a certified copy of 1ts Regulation I containing

8 resvondent's regulations and amendrents thereto of whaich official

9 rotce 1s taken.

10 II

11 On Januarvy 11, 1978, appellant, a masonry restoration firm, caused
12 dust erissions of 50 to 100 percent opacity for at least seven minutes
13 t.1t>1n a one hour period. The ewissions resulted from the use of an

14 electrically—-powered cilrcular sawv to remove mortar fror a brick vall,
15 during repair and restoration of the Morrison Eotel at Third

16 and James Streets 1n Seattle, Washington. Although the brick had been
17 watered down on the previous day, the quantity of dust eritted was

13 sufficient to becore zirkorne and travel at least 100 feet from the

19 wor - site before dispersing. Appellant received tvo Notices of

20 Violations shortly after the above events transpired. Appellart there-
21 after received two Notices and Crders of Civil Penalty, h»os. 3609 (Seccio
22 2.15(b)) and 3670 (Section 9.03(b}), each of which assessed a civil

=3 nenalty in the arount of $250. Appellant appeals from these nenalties.
24 III ’

25 The future of building restoration work 1s called rinto guestion

26 by the assessrment of these penalties for dust emissions. The dust

27 | FivAL FINDINGS OF FACT,
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erissions right be abated by drapang the workmen's scaffold with
tarpaulins. Yet this ray violate workren's safety standards, and raises
the dancer that winds will grip the tarpaulins and twist the scaffold.
These dust erassions right be abated by watering down the wall while

tne electric sav 1s operating. Yet this may violate safety standards,
arnd raises the danger of electraical shock. These dust emissions might
be akated by using air-driven harrers, rather than electrical saws, in
conjunction vith watering down the walls. Yet air-driven hammers may be
erpected to violate noise control ordinances adopted by the City of
Seattle. These dust emissions might be abated 1f o0ld mortar joints could
be made strong again by some other process than sawing them down and
refillang. Yet such a process has not yet been discovered.

Thus 1f building restoration work is to continue, the one performing
the rortar restoration may be forced to choose ketween violations of
safety, noise or air pollution regulations. Yet the prospects for safety,
noise and air pollution mnay all worsen if buirldings must crumble or be
dernolished because thev cannot ke restored.

Iv

Anv Conclusion of Law hereinafter recited which should be deened
a Finding of Fact 1s herebv adopted as such.

From these Findings the Pollution Control Hhearings Board comres
to these

CONCLUSIONS OF LAW
I -

In emitting an air contaminant, dustl for rore than three minutes

in any one hour, which contaminant 1s of an opacity obscuring an

FIUIAL FIXDINGS OF FACT,
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obserier's viev *o a degree egual to or greater than coes sroke

o

desigrated MNo. 1 on the Ringelrmann Chart, appellant violated Section

l 9.03(:) of respondent's Regulation I.
Section 9.15(bh) of respondent's Regulation I providas:
It shall be unlawful for any person to cause oOr perrit a
building or 1ts appurtenances or a road to be constructed, altered,
rapaired or dermolished vithout taking reasonable precautions to
zrevent particulate racter fror becoring airborne.
Appeliant took all reasonalle precautions to prevent particulate matter
“rcw becoring airborne, and therefore did not violate Section 9.15(b).
II

On Wovemrber 22, 1977, this Hearings Board issued an Orcer 1in
PCIIB ¥o. 77-113 involving the same parties and a similar dust emission.
The penalty 1n that ratter was suspended upon condition that appellant
fi1le its application for a variance with responcent. Although appellant
¢16 so, 1ts Vice President testified that he wvas advised Ly respondent's
staf that the application was without merit in that it sought a variance
for mortar sawing work, generally, and not such work at a specific
lccation. This interpretation appears to be at odds with Article 7

of respondent's Regulation I which speaks of a variance application

for a "process"” or "equ:prent" as well as a plant, building or structure.

H
tl

Ar-icle 7 furtiier would ailow "a group of persons who owns or controls

—_

like nrocesses or like ecuipment" to apply for a variance,)} Appellant
15 therefore entitled to address respondent's Board of Directors uncer

‘he procedure of Article 7 and 1s entitled to the Board of Directors'

(o1

ecis-0on on vhether 1ts situation meets the variance criteria of

Artaicle 7.
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2 i Because appellant has taken the action of applying for a variance,
3 and because 1n this matter appellant took all reasorable precautions to
4 prevent dust from becoming airborne, the penalty relating to violation
5 of Section 2.03(b) (opacity) should be affirmed but suspended on condition
6 that appellant take the steps necessary to revive his variance application
7 or reapply for a variance within thirty davs.
8 v
9 Any Finding of Fact which should be deered a Conclusion of Law
10 | 1s hereby adopted as such.
11 Frorm these Conclusions the Pollution Control Fearings Board makes
12 | thas
3 ORDER
14 The violation and $250 caivil penalty irposed by lMNotice and Order
15 | of Cavil Penalty No. 3669 (Section 9.15(b)) 1s hereby vacated. The
16 violation and $250 cival penalty imposed by Notice and Order of Civil
17 | Penalty No. 3670 (Section 9.03(b)) 1s hereby affirmed; provaded,
18 however, that the entire penalty 1s suspended on condition that appellant
19 take the steps necessary to revive his variance application or reapply
20 for a variance, 1n substantial corpliance with Rrticle 7 of respondent's
21 Regulation I, within thirty days fror tae date of appellant's receipt
22 of this Order.
3 DATED this /0% day of April, 1978.
24 POLLUTION CONTROL HEARINGS BOARD
2 l \ |,
. N ! B S AN U bl
9 DAVE J. [ODREY,/Charrmams=,
27 | PINAL FINDINGS OF FACT, : \ \\\
CONCLUSIONS OF LAW
s F ~o oftID ORDER CHRIS &IitITh, Member





